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This letter is in response to the "REQUEST FOR RECONSIDERATION OF 
PATENT TERM ADJUSTMENT DETERMINATION UNDER 37 C.F.R. § 1.705(b)", 
filed July 6, 2010. Applicants request that the initial 
determination of patent term adjustment under 35 U.S.C. 154(b) be 
corrected from one thousand one hundred thirty-three (1133) days 
to one thousand one hundred eighty-six (1186) days. 

The application for patent term adjustment is GRANTED s to the 

extent indicated herein. 

On April 6, 2010, the Office mailed the Determination of Patent 
Term Adjustment under 35 U.S.C. 154(b) in the above identified 
application. The Notice stated that the patent term adjustment 
(PTA) to date is one thousand one hundred thirty-three ■ (1133) 
days. On July 6, 2010, Applicant timely 1 submitted an 
application for patent term adjustment, asserting that the 
correct number of days of PTA at the time of the mailing of the 
Notice of Allowance is one thousand one hundred eighty-six (1186) 
days . 

Applicants state that the patent issuing from the application is 
not subject to a terminal disclaimer. 


Applicants filed the application for patent term adjustment on the 
same date as the issue fee. 
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The Office initially determined a patent term adjustment of one 
thousand one hundred thirty-three (1133) days based on an 
adjustment for PTO delay of two hundred thirty-nine (239) days 
pursuant to 37 CFR 1.703(a)(1), fourteen (14) days pursuant to 
37 CFR 1.703(a) (2), and one thousand one hundred fifty-four 
(1154) days pursuant to 37 CFR 1.703(b)(4), reduced by 
Applicant's delays of one hundred twenty-six (126) days pursuant 
to 37 CFR 1.704(b), and sixty-one (61), four (4), and eighty- 
three (83) days pursuant to 37 CFR 1.704(c)(8). The 126 days of 
Applicant delay are at issue. 

Applicant argues that they should not have been assessed 126 days 
of delay, but rather only 66 days. The Office mailed a 
Restriction Requirement on September 10, 2003. Applicants filed 
a reply on October 10, 2003. However, Applicants state that the 
reply was misplaced, so Applicants re-filed the reply on 
December 11, 2003. 2 The Office mailed a Notice of Non-Compliant 
Amendment on February 11, 2004, to which Applicants filed a 
proper reply on February 13, 2004, and were assessed 126 days of 
delay pursuant to 37 CFR 1.704(c) (7). Applicants argue that the 
period of delay should not begin on October 11, 2003, but rather 
on December 12, 2003. Applicants state that to do otherwise 
would penalize them for filing their reply timesly on October 10, 
2003. In addition, Applicants argue that the Office should have 
incurred 63 days of delay for not "docketing" their response 
until December 11, 2003. Applicants' argument has been 
considered, but is not persuasive. Applicants were not penalized 
for filing their reply on October 10, 2003, but the issue was 
that Applicants' reply was not proper. Had Applicants filed a 
proper reply, they would not have incurred any delay under 37 CFR 
1.704(c) (7). Moreover, there are no provisions in the rule for 
the Office to timely mail a Notice of Non-Compliant Amendment in 
instances where an applicant files a non-compliant reply. 

In addition, Applicants point out that they should have been 
assessed additional delay of 70 days for filing a Amended Appeal 
Brief. Applicants filed an Appeal Brief 'on April 27, 2007. The 
Office mailed a Notice of Non-Compliant Appeal Brief on 
June 6, 2007, to which Applicants responded by filing a compliant 
Appeal Brief on July 6, 2007. Accordingly, pursuant to 37 CFR 
1.704(c) (7), 70 days of Applicant delay should have been 
assessed . 


The reply appears in the application file with a filing date of 
October 10, 2003. 
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Applicants also argue that additional Office delay should have 
been assessed due to the failure of the Office to issue the 
patent within three years. However, this argument is prematurely 
raised. Knowledge of the actual date the patent issues is 
required to calculate the amount, if any, of additional patent 
term applicants are entitled to for Office failure to issue the 
patent within 3 years. This is true even where a Request for 
Continued Examination (RCE) was filed (the computer will not 
undertake the 1.702(b) calculation until the actual date of 
issuance of the patent has been determined) . Applicants are 
advised that they may wait until the time of the issuance of the 
patent and file a request for reconsideration of the patent term 
adjustment pursuant to 37 CFR 1.705(d). 

Lastly, a review of the file reveals that Applicants should have 
been assessed additional delay for filing a supplemental IDS on 
October 13, 2005. Applicants had previously filed an RCE on July 
21, 2005. Accordingly, pursuant to 37 CFR 1.704(c)(8), applicant 
delay of eighty- four (84) days should have been assessed for this 
filing . 

In view thereof, the correct determination of patent term 
adjustment at the time of the mailing of the Notice of Allowance 
is nine hundred seventy-nine (979) days (1407 days of PTO delay 
(1154+14+239) reduced by 428 (70+83+4+84+61+126) days of 
applicant delay) . 

Receipt of the $200.00 fee set forth in 37 CFR 1.18(e) is 
acknowledged . 

The application is being forwarded to the Office of Data 
Management for processing into a patent. 

Telephone inquiries specific to this matter should be directed to 
Cliff Congo, Petitions Attorney, at (571)272-3207. 



'Anthorfy Knight 
Director 
Office of Petitions 


PALM Resource Center 
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